Outline of Testimony Before the House Judiciary Committee

Concerning HB 5676, Michigan Public Defense Act

By Richard D. McLellan, Consultant to The Michigan Campaign for Justice

December 14, 2009

Page 4 of 4

[image: image1.jpg]/éw/.—ﬂe Ty %,
iy

&

al
011/0’
&J’
SO

o
N

4 @)
Pony -+




Outline of Testimony Before the

Michigan House Judiciary Committee

Concerning

HB 5676

Michigan Public Defense Act

By

Richard D. McLellan, Consultant to

The Michigan Campaign for Justice
December 14, 2009

Introduction

Testimony will focus on:

· Constitutional basis for state obligation to provide legal counsel for persons charged with crimes and unable to afford counsel

· Why the issue of public defense has support across the political spectrum

· It’s all about the money: some of the cost drivers and mitigators in HB 5676

· Key policy issues implicit in the proposed legislation

HB 5676 Is Based on Obligations Imposed on the State of Michigan by the Federal and State Constitutions

1. Oath of public officers: “I will support the Constitution of the United States and the constitution of this state….”

2. “Public defense” is the payment by the government for legal counsel for persons unable to afford counsel. It is based on the federal and state constitutions and a number of U.S. Supreme Court decisions:

In all criminal proceedings, the accused shall enjoy the right to…have the Assistance of Counsel for his defense. Sixth Amendment

In every criminal prosecution, the accused shall have the right to…have the assistance of counsel for his or her defense…. Michigan Constitution, Art. I, Sec. 20
3. The Constitutions impose the duties on the state. Michigan was one of the first states to provide assistance of counsel. But the system grew on the basis of county funding.

4. Sec. 17 of HB 5676 provides:

This state shall be responsible for all costs of the public defense system and public defense services to ensure the right to counsel under the constitution of the United States and the state constitution of 1963.

5. Sec. 4 identifies who is protected:
A court may order the office  [of public defense] to appoint counsel….[i]n cases in which an individual is entitled by law to assistance of counsel at public expense because of financial inability to retain private counsel….
6. HB 5676 does not expand the right to counsel; it provides a new system and mechanism for meeting the state’s existing obligation.
7. Language and terminology in HB 5676 is carefully drafted to meet constitutional requirements, e.g., “effective assistance of counsel,” “qualified and competent counsel,” “eligible individual,” “public defense services,” and “financial hardship.”

The Obligation of Public Defense Is Recognized Across the Political Spectrum

1. The Campaign for Justice  [http://www.michigancampaignforjustice.org/] coalition includes organizations and individuals who support the goals of the legislation and disagree on most other issues.
2. In addition to traditional liberal groups, organizations and individuals identified as “conservative” are supportive.

3. The source of conservative support comes from at least four sources:

· A sense of “social justice” that is an essential element of many Christian organizations

· A recognition by many conservatives that the U.S. Constitution is a fundamental protector of liberty and that, for example, you cannot support the Second Amendment right to bear arms without also supporting the Sixth Amendment right to counsel

· The fear and concern among many conservatives and libertarians over the power of government agencies – including the police and prosecutors – to threaten personal liberty.

· An understanding among knowledgeable fiscal conservatives that the overall costs of the justice system is better served by an efficient, professional public defense system

What Are the Key Provisions that Drive the State Costs of the New System?
1. HB 5676 requires “adequate state funding,” relieving counties and local units of public defense costs.

2. Cost Drivers:
· New autonomous agency in the Judicial Branch

· Compensation parity with assistant prosecuting attorneys on regional basis

· New training, evaluation and workload standards

· Prohibition on fixed fee contracts with no limits on number of cases

· Availability of professional services: e.g., investigators, expert witnesses

3. Cost Mitigators:
· Flexibility in delivery of services: full time public defenders, contracts with nonprofit defense agencies, attorneys in private practice
· Most significant but difficult to measure: improved operation and efficiency of the courts-prosecution-defense-corrections system

· Eligibility standards and court-directed determination process

· Procedures to order defendants to “pay a portion of the costs associated with receiving” public defense services
Considerations for Legislators Reviewing HB 5676
HB 5676 is a 28-page complex piece of legislation. In reviewing the bill, consider the following policy areas:

1. Definitions are critical and carefully drafted to meet constitutional requirements.
2. Carefully read and understand distinctions among different provider groups of lawyers. While each existing group has its own interests, the legislation proposes statewide standards, training and evaluation of all lawyers providing defense services.
· Assigned counsel

· Conflict counsel

· Contract defense counsel

· Contract defense office

· County office of public defense

· Nonprofit office of public defense

· State public defender or public defender
3. “Eligibility” language is carefully drafted to meet constitutional requirements. Includes both the eligibility standard and the process for eligibility determination. The bill proposes that eligibility determination stays with the courts, not with the proposed Commission.
4. The bill does create a unique new state agency. It is an autonomous office within the Judicial Branch but operates independently of the Supreme Court.
5. The powers of the proposed commission and the statutory duties of the state public defender.
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