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Thank you to Chairman Fisher and members of the Commission for holding this important hearing.

I am Ken Malkin and have been a Bay County public defender for  over 26 years.  I am the immediate past Chair of the Criminal Law Section of the State Bar of Michigan.  I am a member of the Michigan Public Defense Task Force.

Bay County has a small public defender office made up of only two attorneys.  We also have another attorney who handles civil and probate matters.  A few years ago our office had as many as five experienced attorneys handling virtually all adult criminal matters.  Over the years our office has gone through a number of changes to reduce costs for the county.  First, we reduced the number of attorneys to four.  We then divided our offices in half so we could absorb more conflicts, reducing costs for the county by sending fewer cases to outside counsel.  When an attorney retired, he was not replaced, reducing the number of attorneys to three while still taking the same volume of cases.  When another attorney was elected judge, his position was not replaced.  We reconsolidated the offices with only two attorneys.  The county also privatized misdemeanor cases through the use of a flat fee contract that does not meet national standard or the Eleven Principles.  Staff public defenders no longer handle misdemeanor cases.

In 2009, another attorney and I together represented 508 individuals charged with felonies. Currently, each attorney is assigned 22 individuals per month who may have multiple files, and each file usually has multiple felony charges.  Current clients who acquire new charges are not counted toward our total.  It also does not include an assignment to an individual who violates probation.  This translates into about 400 felony files  per year, well above the national standard of not more than 150 felonies per year.[footnoteRef:1]  This tremendous caseload means that I am severely limited in the amount of time I am able to devote to each case.   [1:  These caseload standards were established in 1973 by the National Advisory Commission on Criminal Justice Standards and Goals.] 


Our office has no investigators and only one secretary.  When we need an investigator or expert witness, we must ask the court for funds.  Often a judge can be more concerned about the fiscal impact on the county than the impact on a client's defense.  In one case, a judge refused to authorize sufficient funds for a forensic psychiatrist.  I had to spend my valuable time appealing the case to the Michigan Supreme Court who issued an order that ultimately resolved the issue.

Bay County was one of the ten counties studied in the NLADA report.  The NLADA report criticized Bay County for our heavy caseloads effecting the quality of representation that we provide.  It is tempting for an attorney, such as myself, to become defensive.  I am good at what I do but reform is not about the performance of individual attorneys, it is about reforming a system that prevents us from being as effective as we can be and as effective as we should be.

Our experience in Bay County should be a lesson about why a county system does not work.  Due to the tremendous fiscal pressures at the local level, Bay County has consistently decreased funding for public defense through the use of flat fee contracts,  by not hiring replacements for the public defenders, and by increasing the caseload of the remaining attorneys.  We should provide statewide standards for caseloads and for independent access to the resources, such as investigators and experts that are necessary for effective representation.

I urge you to use the Eleven Principles of a Public Defense Delivery System as the standard by which any reformed public defense system should follow which includes state funding for public defense services to relieve the fiscal pressures at the local level.

Thank you again and I look forward to your questions.

Yours truly,


Kenneth M. Malkin
