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Thank you to Judge Fisher for your leadership of the commission. Thank you to the Campaign for Justice for asking me to appear before the Commission and enabling me to travel from Sault Ste. Marie to be here.

Chippewa County has established their Public Defender as a County agency. The office is housed in a building owned by the County, along with the Prosecutor’s office, Friend of the Court and State Probation and Parole. The Public Defender’s office represents individuals charged by the Chippewa County Prosecutor, the Sault Ste. Marie City Attorney and the Kinross Township Attorney, representing between 85 and 95% of all criminal cases filed in Chippewa County.

I was hired by the Chippewa County Public Defender’s Office in 2002, to serve as the Deputy Public Defender. I held this position for 6 ½ years before being promoted to Chief Public Defender in January, 2009. At this time, the County Commission approved the hiring of a fourth full-time prosecuting attorney, increasing that office’s staff to four full-time attorneys, one part-time attorney, one victim’s advocate, three secretaries and one paternity coordinator. With this addition to the Prosecutor’s office, the charging policies changed, increasing the number of felony files and the number of counts authorized per file. In the spring of 2009, the 91st District Court, in conjunction with the County Administrator, increased the income guidelines for court-appointed counsel from 100% to 150% of the Federal poverty level.

Between April, 2009, and August, 2010, I asked the County Commission for additional assistance in the Public Defender’s Office, proposing three alternatives, based on budget concerns. All three requests (for contract counsel to handle conflicts and overflow cases; for two part-time attorneys and a part-time investigator, and finally, for two full-time attorneys and a full-time investigator) were ignored by the County Commission. During budget hearings in November, 2010, I stated that the need for additional help was critical as the Public Defender’s Office was no longer providing ethically defined “adequate representation.” Later that month, the County Administrator informed me that the County Commission had decided to close the Public Defender’s Office and open the public defense to a contract system. In January, 2011, the County Commission began meetings to determine whether they were going to close the Public Defender’s Office. Late January, 2011, a special committee voted to terminate my employment because I insisted that two attorneys were not providing ethically defined adequate representation to more than 1,000 clients. During these meetings, I was called in and given the opportunity to change my statements and indicate that “things were fine” in the Public Defender’s Office. I refused, citing the Rules of Professional Conduct and the ethical definition of adequate representation.

My employment was terminated at a special meeting held by the County Commission on 8 February, 2011. The Deputy Public Defender was promoted as Interim Chief, with no authority and no additional pay. At this same meeting, the Commission voted to request bids for the public defense. In April, 2011, the County advertised for bids for the public defense contract. They received only one bid, submitted by the then Interim Chief Public Defender, for substantially more than the 2011 department budget. The County Commission then decided to maintain the Public Defender as a County agency, appointed the Interim Chief Public Defender as Chief Public Defender and appointed a Deputy Public Defender. The starting salaries for both positions were reduced by a combined figure of approximately $14,000. The ending salaries for both positions were also reduced by a substantial amount, setting the Public Defender and Deputy Public Defender salaries below those paid to the Assistant Prosecutors and Chief Assistant Prosecutor. The Chief Public Defender’s salary has always been substantially less than the Chief Prosecutor’s salary.

Chippewa County’s structure for the public defense function is as follows:
· Chippewa County has a Public Defender’s Office currently staffed by a Chief Public Defender, a Deputy Public Defender and one administrative assistant.
· At arraignment, the Public Defender is automatically appointed on all felony cases. Individuals charged with misdemeanors are sent to the Public Defender’s Office to apply for court-appointed counsel. An Affidavit submitted by the defendant, providing unverified financial information, is submitted to the District Court, indicating the Chief Public Defender’s acceptance or rejection of representation, based upon the income guidelines. The 91st District Court then reviews any individual that the Chief Public Defender rejects. In most cases, the Public Defender’s decision is overridden and he is appointed.
· In matters involving multiple co-defendants, the Chief Public Defender must submit an ex parte motion to the 91st District Court, identifying all co-defendants, the attorney assigned to represent each co-defendant, and the specific conflict that exists. The Court then determines whether to appoint conflict counsel from the roster maintained by the District Court. If conflict counsel is appointed by the District Court, the bill for representation is submitted to the Public Defender and is paid from the Public Defender’s budget.
When the District Court refuses to appoint conflict counsel, the Public Defender appears with all co-defendants. If the individuals are charged with felonies, the Public Defender appears at the preliminary examination, waives the examination and requests a bind over to Circuit Court. Once this request is granted, the Public Defender contacts the Circuit Court and submits the same ex parte motion, requesting that conflict counsel be appointed. Conflict counsel is appointed at arraignment and subsequently, newly appointed counsel will request a remand to District Court for purposes of running the preliminary examination. The case is then remanded. When conflict counsel is appointed by the Circuit Court, the costs of representation are paid out of that Court’s budget. 

Underfunding/problems with county-based funding:
· The 2011 approved budget for the Chippewa County Public Defender office was $272,133, which was $30,000 less than the previous year’s budget. In contrast, the approved 2011 budget for the prosecutor’s office is $589,577. 
· I urge the commission to consider state funding for public defense as that is the only effective way to provide ‘adequate’ and ‘effective’ defense. Every individual is constitutionally guaranteed representation in criminal matters. The quality of that representation should be the same, whether counsel is retained or court-appointed. Retained counsel controls their own caseloads, ideally not accepting cases that they don’t have the time and/or experience to not only adequately, but effectively represent. Unfortunately, court-appointed attorneys often lack the “luxury” of turning down cases that they don’t have time to adequately prepare and zealously defend. Someone whose personal freedom is in jeopardy is entitled to an attorney that has sufficient time and training to present a defense.

Caseload burden:
· In 2010, the two attorneys in the Chippewa County Public Defender’s Office handled 1009 cases: 513 felonies and 496 misdemeanors - far above national standards. Of the 1009 cases, only 32 went to conflict counsel. In 2009, the office handled more than 450 felonies and 579 misdemeanors. 
· Because of these caseload burdens, appointed counsel’s ability to serve appointed clients was affected in these ways:
· Clients often met with the secretary because both attorneys were in court five days per week, or appointments were rescheduled multiple times.
· Clients did not receive time sufficient to match the seriousness of their charges (30 minute appointments for individuals facing 30 days in jail and for those facing life in prison).
· Clients often did not have appointments to meet with counsel before the first court appearance after counsel was appointed.
· Preliminary examinations were usually delayed or waived because of counsel’s inability to meet with the client before the day scheduled for the hearing, thus, denying a client the right to a speedy trial.
· Matters were not adequately researched and/or defended (no time to conduct legal research or prepare motions).
· Inadequate knowledge of the law (one client made his own motion to the court for dismissal after his attorney refused to do so – the client had a copy of the statute in his possession which indicated a complete defense to the crime with which he was charged – his attorney was unaware that the statute, which had been passed two years prior to the client’s appearance in court, provided for dismissal).
· Inappropriate pleas entered (sometimes in contradiction of the law, other times because no research or motions were filed to appropriately dismiss or reduce charges).
· Convictions by a jury after inadequate preparation for trial (failing to meet with witnesses or explore alibis).
· Motions filed by other attorneys, before the Public Defender substitutes in as counsel, have been withdrawn by the Public Defender and pleas which are not advantageous to the defendant have been attempted.
· Convincing clients to take pleas that are less than favorable because it was easier than trying a case.

Lack of confidential space:
As you learned at the December 2 commission meeting, Chippewa was one of the ten counties studied by NLADA site teams. The team members observed that the county did not provide public defense attorneys the time or confidential space needed for meetings with clients. In district court, many attorneys wait in line to meet with their clients in the sole unisex bathroom, the only confidential space in the courthouse they can find. 

Other issues regarding compliance with 11 principles:
There is no training provided to court appointed counsel prior to entering the courtroom, other than mentoring by the Chief Public Defender. All continuing legal education, training and updating on the status of the law is obtained during CDAM conferences (provided the County approves the travel expenses). The District Court has taken over most of the responsibilities that were handled by the Chief Public Defender (i.e.: determining client eligibility and determining the need for and appointing conflict counsel). There is no system of review to determine whether counsel is providing adequate and effective representation. Neither judge has removed a public defender from a case because the attorney does not have the experience or time necessary to represent a defendant, nor due to ineffective assistance of counsel. Requests by defendants for new counsel, due to lack of preparation or conflicts in representation, are usually refused.

Again, I appreciate the opportunity to provide testimony today. Change is long overdue and I hope that the change that this body recommends to the legislature will involve the setting of state standards based on the Eleven Principles of a Public Defense System and inclusion of adequate state funding. Thank you and I look forward to taking your questions.



