Testimony of Don Johnson, Legal Aid & Defender Association, Inc.

December 16, 2011

Good Morning, 

First I would like to thank the Chairman of this great commission, Honorable Judge Jim Fisher, and all of the members of the Indigent Defense Advisory Commission:

I would like to show my extreme appreciation to you for providing us the opportunity to advance justice and ensure the 11 Principles of a Public Defense Delivery System, including the final principle which, if adopted, allows for the exploration and advocacy of programs that will improve our system and reduce recidivism.

I am here on behalf of Legal Aid and Defender Association State Defenders Office, and I stand today in support of a much needed improved public defense system throughout the state of Michigan. Our public defense system is failing all of us. We are all harmed when the right to an adequate public defense is denied to the indigent. We need to maintain our constitutional obligations and ensure a public defense system that provides effective representation to all who qualify based on the factual merits each case.  

Background: 
Established in 1909, LAD is a non-profit charitable organization that has provided comprehensive legal advocacy for over 100 years. Today, LAD is one of the largest public law firms in the country, serving over 15,000 clients annually. Our advocacy saves both taxpayers’ dollars and lives. The State Defender’s Office has been leading the charge of public defense for the indigent in Wayne County since 1967. We were formed in response to the rivalry and riots created by the unrest of many individuals in Metropolitan Detroit. We were created to ensure that no defendant would be deprived of their individual right to an effective public defense. In 1972 the Michigan Supreme Court mandated that 25% of all felony cases in Detroit go to the State Defenders Office. In 1997, 25% of all felony cases in Wayne County began to go to the State Defenders Office. 


While our funding has been stagnant for 11 straight years, we have continued to provide the vital services that are extremely important to our clients and our community. We currently have a budget of $1.98 million. Currently, we have sixteen (16) great lawyers who work hard to insure that our clients receive the proper representation in court.     Sixteen (16) lawyers to handle 5000 cases per year in Wayne County, which puts each attorney at more than double the national caseload standard for felonies. We have the most indigent cases in the state and our district has the largest number of low-income people of color who are already disproportionately among those who need access to public defense.  The tremendous caseload affects our ability to serve your clients. For example, shorter meetings with our clients, heavy caseloads also forces our lawyers to spend less time on individual cases, and we never get to see non-capitol felony defendants unless they take it upon themselves to call ahead. 

Unfortunately, our attorneys are also subject to doing their own investigations as well as practice law, which gives them unequal footing in fighting for our clients. Our attorneys have to become investigators as well as lawyers while defending the indigent. Not only are we over loaded with casework, but we are also overloaded with the responsibility of doing investigation as well.   In a system where public defense attorneys are routinely denied time and resources, mistakes can be made evidence can be overlooked, which impairs an attorney to mount an effective defense for his/her clients. Unfortunately, most impactful evidence comes out just prior to trial and without an in-house investigator, we are forced to investigate and spend the time we would normally spend on pre-trial preparation doing investigation. 
Part of our mission is to train young attorneys. Aspiring attorneys with the proper training along with a diverse background in their legal practice become great attorneys. In the past we have had great attorneys, Gerald Evelyn, Steve Fishman, Sam Churikian, and Dave Cripps. 

In order to provide better services and in order to fix Michigan’s broken public defense system we need to adequately fund the state defender’s offices so that we are able to maintain a reasonable level of staff. In our office, that means increasing our budget to be able to go from 16 lawyers to 20 lawyers. It means going from 0 investigators to two investigators. This alone will allow us to maintain the caseload and sufficiently provide a better service to our clients.  
I would also like to take a minute to tell you about the Juvenile Law Group that we had at LADA.
On May 27, 2009, a tersely worded letter from a Wayne County circuit judge to the president of LADA gave notice that the contract under which the association provides public defense service to low-income children would be terminated on July 1, 2009. The Juvenile Law Group has since ceased to exist at LADA.

 

LADA had told the circuit court that it wanted to discuss the court’s proposal that each juvenile defense attorney group or “pod” take on more cases and receive less funding from the court.

 

LADA’s Juvenile Law Group (JLG) was distinct from the other “pods” in several ways. The attorneys were full time employees whose sole practice was the specialized area of representing children. The JLG had an investigator, support staff, and greater access to technology and electronic research databases. JLG attorneys were supervised and those attorneys were evaluated regularly to ensure standards were maintained. JLG was the only Michigan entity invited in previous years to the annual summit held by the National Juvenile Defender Center. In addition, JLG was in the unique position of being able to make referrals to other divisions in LADA so that clients’ educational, public benefits or consumer issues could be handled in the civil division.

Closing:
Michigan’s public defense system is broken. There are no statewide standards for effective representation and the state of Michigan supplies too little financial support to ensure even basic justice is delivered to its residents. Michigan ranks 44th out of 50 states in per capita investments in public defense services. Right now, we have the opportunity to protect our taxpayers. If we don’t get serious about funding a fully functional public defense system we open ourselves up to costly errors and inappropriate sentencing which cost Michigan taxpayers millions of dollars in wrongful conviction settlements, and on unnecessary corrections and court cost to fix costly mistakes. Our system is inefficient. Michigan desperately needs a system of public defense that uses the taxpayers’ dollars more efficiently and effectively.   

In Michigan, we proudly protect and celebrate the Constitutional right to keep and arms, the right to freedom of speech and the freedom to practice our faith. As residents we cannot rightly support the First and Second Amendment and ignore the Sixth. The Sixth Amendment of the Constitution of the United States of America grants every resident accused of a crime the right to an effective public defense, even if that resident cannot afford an attorney. Just like protecting freedom of Speech, religion and the right to bear arms, the right to an adequate defense is enshrined in the Bill of Rights and a fundamental duty of our government. An effective prosecution and defense representation are both crucial to a working, fair and constitutional justice system in Michigan. 

Thank you.

