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The New York Innocence Project currently identifies 282 people, nation wide, who were wrongly convicted and exonerated by the use of DNA evidence.  While this number may not seem to point to a large problem, any wrongful conviction is a great injustice to the individual convicted and to society because the real perpetrator of the crime remains at large.  The number must also be put into some context.  DNA exonerations only happen in cases where biological evidence belonging to the perpetrator is collected from the crime scene and available later to be tested.  The vast majority of crimes involve no biological evidence. In addition, there are numerous people in prison for which biological evidence was collected during the investigation but is no longer available to be tested to possibly prove innocence.  The 282 wrongful convictions point to a large problem in the criminal justice system.  


In its ten years of existence, the Cooley Innocence Project has investigated thousands of cases of Michigan inmates who have claimed their innocence.  The Cooley Innocence Project has been directly involved in exonerating two of Michigan’s citizens who each served about 12 years in prison for crimes they did not commit.  Also during that time, we have observed hundreds of cases where the representation of the person who was convicted fell well below any objective standard of proper representation.  We have reviewed cases where attorneys; did little or no investigation, offered no defense, did not ask for experts to conduct or review testing, and many other examples of inadequate representation.  Many of the attorneys were court appointed.    


One of the identified leading causes of wrongful convictions is inadequate legal representation.  The Report of the National Right to Counsel Committee available at http://www.constitutionproject.org/pdf/139.pdf, in its report stated: 
We are not so naïve as to believe that all wrongful convictions can be prevented if defendants are represented effectively by well-trained and able defense counsel. But we are convinced that defendants who are innocent—and there are an unknown number who are—stand virtually no chance of avoiding conviction absent dedicated representation by attorneys who can investigate the client’s case, find witnesses, cross-examine skillfully, and otherwise offer an effective defense to counter the state’s false evidence.  The causes of wrongful conviction, such as mistaken eyewitness identifications, faulty scientific evidence, and police perjury, are all matters that competent defense lawyers can address. Former Attorney General Janet Reno had it exactly right: “[i]n the end, a good lawyer is the best defense against wrongful conviction.” p. 47.
The resources of the justice system are often stacked against poor defendants. Matters only become worse when a person is represented by an ineffective, incompetent or overburdened defense lawyer. The failure of overworked lawyers to investigate, call witnesses or prepare for trial has led to the conviction of innocent people. When a defense lawyer doesn't do his or her job, the defendant suffers. Shrinking funding and access to resources for public defenders and court-appointed attorneys is only making the problem worse.  Improving resources for public defense and ensuring the proper training and oversight of all defense lawyers can prevent wrongful convictions.
     Members of this Commission have raised the question of whether the lack of appellate reversals for ineffective assistance of counsel suggests there is less of a problem then some suggest.  I would encourage members of the Commission to read: Court Findings of Ineffective Assistance of Counsel Claims in Post-Conviction Appeals

Among the First 255 DNA Exoneration Cases, prepared by Dr. Emily M. West, Director of Research, Innocence Project written in September 2010.  This report is available at http://www.innocenceproject.org/docs/Innocence_Project_IAC_Report.pdf.  Dr. West tracks ineffective assistance claims raise by people who were later exonerated.  She reports that a review of published appeals revealed that 54 of the first 255 DNA exonerees (21%) raised claims of ineffective assistance of counsel.  In the overwhelming majority of these appeals, the courts rejected the claims (81%).  the most common types of claims included defense lawyers who: failed to present defense witnesses (often to establish/confirm an alibi); failed to seek DNA testing or have serology testing done to try to exclude the client; failed to object to prosecutor arguments or to evidence introduced by the state; and failed to interview witnesses in preparation for trial or to cross examine state witnesses.  Other examples of less frequently reported claims included failure to investigate, failure to object to an ID, and failure to present expert testimony.  Half of exonerees who presented ineffective assistance of counsel claims in appeals raised multiple claims.  The report makes it clear the ineffective assistance of counsel results in wrongful conviction and that the appellate courts do not rectify this problem in most cases.

     DNA exonerations nationwide provide an unattractive look into the criminal justice system.  What they show us is that the system is making mistakes and many of those are because of inadequate representation.  Improving court appointed defense counsel will go a long way toward improving the system and preventing wrongful convictions.   

